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October 3, 1988
MESSAGE FROM THE
PRESIDENT

A message in writing from thé Presi-
dent of the Dnited States was commu-
nicated to the House by Mr. Kal-
baugh. one of his secretaries.

WER PROTECTION
ACT OF 1988

Mrs. SCHROEDER. Mr. Speaker, 1
move to suspend the rules and pass
the Senate bill (S. 508) to amend title
5. United States Code. to strengthen
the protections available to Federal
employees against prohibited person-
pel practices. and for other purposes,
as amended.

The Clerk read as follows:

8 so8 .

Beﬂenacwdbythewuaadﬂoueql
Representatives of the United Slates of
Amence tn Congress assembled,

SECTION 1. SHORT TITLE.

'!hisActmybedwdnthe‘Wh!sﬂe-
blower Protection Act of 1888".

SPC. 2 FIXDINGS AND PURPOSE.

(a) Prwprncs.—The Congress {inds that—

(1) Pedera! employees who make disclo-
sures described in section 2302(bX8) of title
5, United States Code, serve the public In-
terest by assisting in the elimination of
fraud. waste, abuse, and.unnNecessary Gov-
ernment expenditures:

(2) protecting employees who disclose
Government fibDegality, waste, and eorrup-
tion Bama)ornepwwdnmoneﬂecttw
civil service; and

(l)m;nssmcthectvﬂSeMGeReformAct
of 1978, Congress established the Office of
Special Counsel to protect whistleblowers
(those individuals who make disclosures de-
scribed in such section 2302(bX8) from re-
prisal.

(b) Porrosz—The purpose of this Act is
to strengthen and improve protection for
the rights of Pederal employees, to prevent
reprisals, and Lo help eliminate wrongdoing
within the Government by—

(1) mandating that employees should not
mﬂetaavemmequexmsns.resultol
prohibited personnel practices; and

(2) establishing—

(A) that the primary role of the Office of

Counsel i to protect employees. €s-
pecially whistleblowers, from prohibited

personnel practices:

(B) that the Office of Special Counsel
shall act in the interests of employees who
seek assistance from the Office of
Counsel; and

(C) ths: while disciplining those who
commit prohibited personnel practices may
be used as & means by which to help accom-
plish that goal the protection of individuals
whcmthemb)ectdmhihnedpumnnel
practices remains the paramount comsider-
ation.

SEC. 3. MERIT SYSTEMS BOARD:
OFFICE OF SPECIAL COUNSEL: INDS-
VIDUAL RIGHT OF ACTION .~

(a) In GExgmai.—Chapter 12° of title &
UniwdS:ugsCode.lssmendedwmdas
follows.

13—MERIT SYSTEMS PROTEC
TION BOARD. OFFICE OF SPECIAL COUN-
SE1. AND EMPLOYKE RIGHT OF ACTION
~SUBCHEAPTER I-MERIT SYSTEMS
PROTECTION BOARD
«Bec. 1201. Appointment of members of the
Merit - S8ystems Protection

Board
“Sec. 1902. Term of office; filling vacancies;
removal.
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Chatrman: Vice Chairman.
and functions of the

*Sec. 1903.
=sSec. 1304. Powers

Board.
“Sec. 1205. Transmittal of mformation to
Congress.

~Sec. 1208. Annual report

«~SUBCHAPTER 1—OPFICE OF SPECIAL
COUNSEL

“Sec. 1211. Estadblishment

“Sec. 1212. Powers and functions of the
Office of Special Counsel

“Sec. 1213. Provisions reiating to disclo-
sures of violations of law, mis-

management, and certain other

matters.

Investigation of prohibited per-
sonnel  practices. corrective
action.

«Sec. 1215. Disciplinary action.

“Sec. 1216. Other mallers within the juris-

diction of the Office of Special

Counsel
“Sec. 1217. Transmittal o! information to
Congress.

“Sec. 1214.

~Sec. 1218. Annual report.

“Sec. 1219. Public information.

“SUBCHAPTER IMI—INDIVIDUAL
RIGHT OF ACTION IN CERTAIN RE-
PRISAL CASES

“Sec. 1221. Individual right of action in cer-

tain reprisal cases.

“Sec. 1222 Availability of other remedies.
“SUBCHAPTER I—MERIT SYSTEMS
PROTECTION BOARD
=§ 1201. Appointment of members of the Merit

Systems Protection Board
“The Merit Systems Protection Board is
of 3 members appointed by the
ident, by and with the advice and con-
sento!meSemte.notmoremmzof
whom may be adherents of the same politi-
members of the Board shall

pecially qualified to carty out the functions
onheBoard.NomanberonheBoudmy
hold another office or position in the Gov-
ernment of the United Btates, except as oth-
erwise provided by law or at the direction of
the President. The Board shall have an offi-
cialsedwhichmubemdjc‘nnynotieed
The Board shall have its principal office in
the District of Columbis and may have field
offices in other appropriate Jocations.

«g 1202. Term of office: filling wacancies; removal

«(a) The term of office of each member of
the Merit Systems Protection Board is 7

Years.

“(b) A member appointed to f1il & vacancy
occurring before the end of a term of office
of the member's preGecessor serves for the
remsinder of that term. Any appointment
tofillavnmncyhsubjectwme require-
ments of section 1201. P

«(¢c) Any member appointed, for a 7-year
term may not be reappointed to any folow-
ing term but may continue to serve beyond
the expiratiop of the term until 8 successor
ts appointed and has qualified. except that
such member meay not continue to serve for
more than 1 year after the date on wh:zh
the term of the member would otherwise
expire under this section.

“(d) Any member may be removed by the
President only for inefficiency, neglect of
duty. or malfeasance in office.

«g 1263, Chairman: Vice Chatrman

"(n)'l‘he?rm‘ldanshﬂ] from time to time
appoint, by and with the sdvice and consent
oftheSemu.aleo!themembeno! the
Merit Systems Protection Board as the
Chairman of the Board The Chairman is
the chief executive and admintstrative offi-
cer of the Board.

DP91 ?%08/90 R0O00200200004-2
/Y H 9318

3 ent 8 time to0 time
dwmamofmemmbenofmem
as Vice Chairman of the Board. During the
ahsence or disability of the Chairman. of
when the office of Chairman is vacant. the
Vice Chairman shall perform the functions
vested in the Chabtrman.

«(¢) During the shsence Or disab{lity of
both the Chairman and the Vice Chairman.
or when the offices of Chairnan and Vice
Chuirman are vacant, the remaining Board
member shall perform the functions vested
in the Chairman.

‘llm?omndhncﬁoudlhelcdts,vb
«(a) The Merit 8ystems Protection Board

-~

«(1) hear. adjudicate, or provide for the
hearing or sdjudication. of all matters
within the jurisdiction of the Board under
this title, section 2023 of title 38, ar any
other law, rule, or regulation. and. subject
to otherwise applicable provisions of law,
take final action op any such matier,

«(2) order any Federal agency or esaployee
to comply with any order or decision issued
by the Board under the authonty granted
under paragraph (1) and enforce compliance
with any such order;

«(3) conduct, from time to time, special
uudiarelmngwmedvﬂ.ervicemdw
other merit systems in the executive
branch. and report to the President and to
the Congress as to whether the public inter-
estmadvﬂ.ervicetreeolprohihiwd per-
sonnel practices is being sdequately protect-

ed; and

“'(4) review, as provided in subsection ).
nnsnndmuht.kmsdmeomccofhr-
sonnel Management.

*(bX1) Any member of the Merit Systems

administrative law

judge appointed by the Board under section
3105, and any employee of the Boerd desig-
nazedbsthem:'dmy;dmmiswroams.
examine withesses, take depositions, and re-
ceive evidence.

+(2) Any member of the Board, any ad
ministrative law judge appointed
Board under section 3105, and any employee
of the Board designated by the Board may.
with respect to any individual—

“(A) issue subpoenas requiring the attend
ance and presentation of testimony of an:
such individusal. and the production of docu
mentary or other evidence from any place 1
the United States, any territory or posses
sion of the United States, the Common
wealth of Puerto Rico, or the District of Co
lumbia; and

«(B) order the taking of depositions from
and responses to written interrogatones by
any such individual.

+(3) Witnesses (whether appearing volun
tarily or under subpoens) shall be paid the
same fee and mileage sllowances which arv
paid subpoenaed witnesses in the courts o!
the United States.

() 1n the case of contumacy or failure ¢
cbey 8 subpoena jssued under subsectinr
(bX2XA), upon spphication by the Boa~—
she United States district court for the du
trict in which the person to whom the sud
poenatsaddrmedrsidesurismved mas
issue an order requiring such person U
sppeunmydesigmwedpmcemtesur,\ o
to produce documentary Or other evigenes
Any failure to obey the order of the co.”
may be punished by the eourt as a contem:
thereof.

“{d) A subpoens referred to In subsect.c”
(DX2XA) may. in the case of any tndivius.
outside the territortal jurisdiction o! ar
eourt of the United States, be served In suc:
manner as the Federsl Rules of Civil P~
dure prescribe for service of & subpoera ' 8
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ister oaths, examine witnesses, take deposi-
tions. and receive evidence.

*(2) The Special Counsel may—

“(A) issue subpoenas; and

*(B) order the taking of depositions and
order responses to written interrogatories;
in the same manner as provided under sec-
tion 1204.

*(3XA) In the case of contumacy or fail-
ure to obey a subpoena issued under pars-
graph (2XA). upon application by the Spe-
cial Counsel. the United States district court
for the district in which the person to whom
the subpoena is addressed resides or is
served may issue an order requiring such
person to appear at any designated place to
testify or to produce documentary or other
evidence. Any fallure to obey the order of
the court may be punished by the court as a
contempt thereof.

“(B) A subpoena under paragraph (2XA)
may. in the case of any individual outside
the territorial jurisdiction of any court of
the United States, be served in the manner
referred to in subsection (d) of section 1204,
and the United States District Court for the
District of Columbia may. with respect to
any such individual. compe! compliance in
accordance with such subsection.

“(4) Witnesses (whether appearing volun-
tarily or under subpoens) shall be paid the
same fee and mileage allowances which are
paid subpoensed witnesses in the courts of
the United States.

“(¢) Except a5 provided in section 518 of
title 28, relsating to litigation before the Su-
preme Court, attorneys designated by the
Special Counsel may appear for the Office
of Special Counsel. and represent the
Office, in any civil action brought tn connec-
tion with any function carried out by the
Office pursuant to this title or as otherwise
suthorized by Iaw.

“(dX1) Except as provided in paragraph
(2). the Special Counsel may as a8 matter of
right intervene or otherwise participate in
any proceeding before the Merit Systems
Protection Board. except that the Special
Counsel shall comply with the rules of the
Board.

“(2XA) The Special Counsel may not in.
tervene in an action brought by an individ-
ual under section 1221, or in an appeal
brought by an individua) under section 7701,
without the eonsent of such individual,
except a5 provided in subparagraph (B).

“(B) The Special Counsel may intervene
as a matter of right in an action or appealy
referred to in subparagraph (A)if—

“(i) the individual bringing such action or
appeal has been charged with conduct con- ’
stituting & prohibited personnel practice.
and the Special Counsel has reasonable
grounds to believe that the prohibited per-
sonnel practice has occurred, exists, or is to
be taken: or

*(ii) the agency initiated the contested
personne} action against the individual with
the approval of the Special Counsel under
section 1214(f).

“(3XA) The Special Counse! may obtain
judicial review of any final order or decision
of the Merit Systems Protection Bqard in
any proceeding in which the Special Coun-
se} was & party (other than an order or deci-
sion in an action brought under section
1215, unless or to the extent that the order
or decision involves conduct covered by sec-
tion 2302¢b)i6)).

“(B) A petition for review under this para-
graph shsall be filed with such court. and
within such time, as provided for under sec-
tion 7703(b).

“(eX1) The Special Counsel may appoint
the legal. administrative, and support per-
sonnel necessary to perform the functions
of the Special Counsel.

CONGRESSIONAL RECORD — HOUSE
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and specific danger to public heslth and
safety.

“(c¥1) Bubject to paragraph (2). if the
Special Counse) makes 8 positive determina-
tion under subsection (b) of this section. the
Special Counsel shall promptly transmit the
information with respect to which the de-
termination was made to the appropriate
agency head and require that the agency
head—

*(AY conduct an investigation with respect
to the information and any related matters
transmitted by the 8pecial Counsel to the
agency head. and

~(B) submit a written report setting forth
the findings of the agency head within 60
days after the date on which the Informa-
tion is transmitted to the agency head or
within any longer period of time agreed Lo
in writing by the Special Counsel.

*(2) The Special Counsel may require an
agency head to conduct an investigation and
subrmit a written report under paragraph (1)
only {f the informsation was transmitied to
the Special Counsel by—

*(A) an employee. former employee, Or ap-
plicant for employment in the agency which
the information concerns. or

“(B) an employee who obtained the infor-
mation in connection with the performance
of the employee’s duties and responsibil-
fties.

“(d) Any report required under subsection
(c) shall be reviewed and signed by the head
of the agency and shall include—

“(1) a summary of the information with
respect to which the investigation was initi-
ated:

*(2) a description of the conduct of the in-
vestigation; -

“(3) a summary of any evidence obtained
from the investigation:

“(4) a listing of any violation or apparent
violation of any law, rule, or reguiation: and

“(5) a description of any action taker or
planned as s result of the investigatior.
such as—

“(A) changes in agency rules, regulations.
or practices;

“(B) the restoration of any aggrieved em

“(2) Any sppointment made under this
subsection shall be made in accordance with
the provisions of this title, except that such
appointment shall not be subject to the ap-
proval or supervision of the Office of Per-
sonnel Management or the Executive Office
of the President (other than approval tre-
quired under section 3324 or subchapter
V1II of chapter 33).

*(f) The Special Counse! may prescribe
such regulations as may be necessary to per-
form the functions of the Special Counsel.
Such regulations shall be published in the
Pederal Register.

*(g) The Special Counsel may not issue
any advisory opinion concerning any law,
rule, or regulation (other than an advisory
opinion concerning chapter 15 or subchap-
ter III of chapter 73).

*“¢hX1) The Special Counsel may not re-
spond to any inquiry or provide information
concerning any person making an allegation
under section 1214(a), except in saccordance
with the provisions of section 552a of title 5.
United States Code, or as required by any
other applicable Federal law.

+(2) Notwithstanding the exception under
parsgraph (1), the Special Counsel may not

described in subparagraph (A) or (B) of sec-

tion 2302(b)2) in connection with a person

described in paragraph (1)—

“(A) unless the consent of the individual
as to whom the information pertains is ob-
tained in advance; or

“(B) except upon request of an &gency
which requires such information in order to
make a determination concerning an indi-
vidual's having access to information the
unsauthorized disclosure of which could be
expected to cause exceptionally grave
damage to the national security.

«g 1213. Provisions relating to disclosures of vio-
Iations of law, gross mismanagement, and cer-
tain other matters
“(a) This section applies with respect to—
*(1) any disclosure of information br an

employee, former employee, or applicant for

employment which the employee. former
employee, or applicant reasonably believes

evidences— ployee;
“(A) a violation of any law, rule, or regula- *(C) disciplinary action against any e
tion: or ploree; and

(D) referral to the Attorney Genera: of
any evidence of & criminal violation.

“¢eX1) Any such report shall be submiti¢2
to the Specia! Counsel, and the Speci=!
Counse! shall transmit a copy to the ccr-
plainant, except as provided under subs—
tion (f) of this section. The complaini:.:
may submit comments to the Special Cou:-
sel on the agency report within 15 days of
having received a copy of the report.

“(2) Upon receipt of any repert of the
head of an agency required under subs-
tior. (c) of this section. the Speciai Cour.
shall review the report and
whether—

(A} the findings of the hesd of tne
agency appear reasonable: and

*(B) gross mismansgement. 8 gross waste
of funds, an abuse of authority, or a sub-
stantial and specific danger to public health
or safety. .
if such disclosure is not specifically prohib-
fted by law and if such information is not
specifically required by Executive order to
be kept secret in the interest of national de-
fense or the conduct of foreign affairs: and

*“(2) any disciosure by an emplovee,
former employee, or applicant for employ-
ment to the Special Counse! or te the In-
spector Genersl of an agency or another
employee desigriated by the head of the
agency to receive such discloSures of infor-
mation which the employee, former employ-
ee, or applicant reasonably believes evi-

¢

determ:i.c

dences— (B! the report of the agency under sul
“(A) & violation of any law, rule, or regula- section (¢X1) of this section contsins the ir
tion: or formation required under subsection «d- !

this section.

“(3) The Special Counsel shali trans:o.
any agency report received pursuant toos
section (¢) of this section. any comms:
provided by the complainant pursuan: .
subsection (eX1). and any appropriaie ¢t
ments or recommendations by the Spe. ..
Counse} to the President. the congress.i...
committees with jurisdiction over -
agency which the disclosure invoives. a: :
the Comptroller General.

“(4) Whenever the Special Counse! o -
not receive the report of the agency » .-
the time prescribed in subsection (c: 2

*(B) gross mismanagement. 8 gross waste
of funds. an abuse of authority, or & sub-
stantie) and specific danger to public health
or safety

“(by Whenever the Special Counse] re-
ceives information of a type described in
subsection (a) of this section. the Special
Counse! shall review such information and,
within 15 days after receiving the informa-
tion. determine whether there is a8 substan-
tia! likelihood that the information dis.
closes 8 violation of any law. rule. or regula-
tion. or gross mismanagement, gross waste
of funds, abuse of authority, or subsiantial
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this section. the Specia! Counsel shall trans-
mit a copy of the information which ¥&s
transmitted to the agency head (o the Presi-
dent, the congressional comrmittees with ju-
risdiction over the ggency which the disclo-
sure tnvolves, and the Comptroller General
together with 8 statement noting the failure
of the head of the sgency to file the re-
quired report.

“(f) In ary case in which evidence of &
criminal violation obtained by an agency in
an investigation under subsection (c¢) of this
section is referred to the Attorney Gener-
al—

: “(1) the report shall not be transmitted to
E. the complainant; and

“(2) the agency shall potify the Office of
Personnel Managercent and the Office of
Management and Budget of the referral.

“(gX1) If the Special Counsel receives in-
= formation of a type described in subsection
B (a) from an individual other than an tndivid-
. ual described in subparagraph (A) or (B) of
subsection (¢)(2), the Special Counsel may
transmit the information to the head of the
sgency which the {nformstion concerns.
The head of such agency shall, within a rea-
sonable time after the informsation is trans-
mitted, inform the Special Counsel in ®Tit-
ing of what action has been or is being
taken and when such action shall be com-
pleted. The Special Counsel shall inform
the individual of the report of the agency
head. If the Special Counsel does not trans-
mit the information to the head of the
agency, the Special Counsel shall return
any documents and other matter provided
by the individual who made the disclosure.

“(2) If the Special Counsel receives infor-
mation of a type described in subsection (a)
from an individua! described in subpars-
graph (A) or (B) of subsection (¢X2), but
does not make 8 positive determination

: under subsection (b). the Special Counsel

: may transmit the informstion to the head

: of the agency which the information con-

cerns, except that the information may not
be transmitted to the head of the agency
| without the consent of the individual. The
| head of such agency shall, within 8 reasona-
le time after the information is transmit-
ted. inform the Special Counsel in writing
| of what action has been or is being taken
| and when such action will be completed.
The Special Counse! shall inform the indi-

vidual of the report of the agency head.
“(3) If the Special Counsel does not trans-

i

mit the information to the head of the
agency under paragraph (2), the Special
Counsel shall—

“(A) return any documents and other
matter provided by the individual who made
the disclosure; and

*(B) inform the individual of—

‘(i) the reasons why the disclosure may
not be further acted op under this chapter;
end

“(ii) other offices available for receiving
disclosures. should the individual wish to
pursue the matter further.

“(h) The identity of any individual who
makes & disclosure described in subsection
(8) may not be disclosed by the, Spectal
Counsel without such individual’s consent
unless the Special Counsel determines—

‘(1) that the disclasure of the individual's
identity is necessary in order to carry out
the functions of the Special Counsel; or

*(2) that the disclosure of the individual's
identity is necessary because of an immi-
nent danger to public health or safety or
imminent violation of any criminal law.

‘(i) Except as specifically authorize
under this section, the provisions of this sec
tion shall not be considered to authorize dis
closure of any information by any agency or
any person which is—

CONGRESSIONAL RECORD — HOUSE

15 specifically prohibite¢ from disclo-
sure by ans olher provision of law; or

‘2 specifically required by Execulive
" order Lo be kept secrel in the interest of ne-
| tional defense or the eonduct of foreig: al-

fairs

" () With respect to any disclosure of in-
formaliorn desiribed in subsection (&) whicn
fnvolhes foreigr: inteliigence or counterintel.
ligence irdormation, Hf the disclosure is spe-
cificaliy FrCcLibILEed by 18w or by Executive
order, thr Specia! Counsel shall transmii
such iniormation W the Permanent Se.eci
Commiites on lnteiiigence of the House of
Representalives &na the Select Commiitee
on Inteliigence of the Senate.
& " ? i of prohibited perronne
practices: corrective action
“(a¥1XAY The Epeciz! Counsel shal! re-
ceive anyv allegation of & prohibited person-
nel practice and shall {nvestigate the allegs-
tion to the extent neressary Lo determine
whether there are reasonsble grounds to be-
lieve that 2 prohiblied personnel practice
has occurred. exists. or is to be taken.

(B! Within 15 days after the date of re-
ceiving an allegation of a prohibited person-
nel practice under paragraph (1). the Spe-
cial Counse! shall provide writier notice to
the person who made the allegz:ion that—

“(1) the allegation has been received by
the Special Counsel. and

*(ii) shall include the name of a person at
the Office of Bpecial Counse! who shall
serve as 8 contact with the person making
the allegation.

*(C) Unless an investigation is terminated
under paragraph (2), the Special Counsel
shall—

‘(i) within 80 days after notice is provided
under subparagraph (B), notify the person
who made the allegation of the status of the
investigation and any action taken by the
Office of the Special Counse! since the
filing of the allegation;

*(ii) notify such person of the status of
the investigation and any action taken by
the Office of the Special Counsel since the
last notice. at least every 60 days after
notice is given under clause (i); and

*(iii) notify such person of the status of
the investigation and any action taken by
the Special Counse}! at such time as deter-
mined appropriate by the Special Counsel.

“(2)XA) If the Special Counsel terminates
any investication under paragraph (1), the
8pecial Counsei shal! prepare and transmi:
to any person on whose allegation the inves-
tigation was initiated a written statement
notifying the persorn of —

(1) the termination of the investigation;

‘“(li) & summary of relevant facts ascer-
tained by the Special Counsel, including the
facts that support, and the facts that do not
support, the allegations of such person; and

‘(iii) the reasons for terminating the in-
vestigation. ‘

“(B) A writlen statement under subpara-
graph (A) may not be admissible as evidence
in any judicial or administrative proceeding.
without the consent of the person who re-
ceived such statement under subparagraph

A,

*(3) Except in 8 case in which an employ-
ee, former employee. ¢r applicant for em-
ployment has the right to appeal directly 1o
the Merit Systems Protection Board under
any law, rule, or regulation. any such em-
ployee, former employee, or applicant snali
seek corrective action from the Special
Counsel before seeking corrective action
from the Board. An employee, former em-
ployee. or applicant for employment may
seek corrective action {from the Board under
section 1221, if such employee, former em-
ployee, or applicant seeks correciive action
for a prohibilec personnel practice ae-

October 3, 195&

scribed in section 2302:58;. from the Spe-
cial Counsel and-—

“(A¥1) the Specie! Counse) notifies such
employee. former empiovee. or applicant
that an investigsation concerning such em-
ployvee. former employes, or spplicant has
been lerminsted: ancg

(11 no more thzn 60 dsvs hav: elapsed
since notification was provided to such em-
ployee, former emplicyves. or applicant for
employment that such iny esuyalivn Was Ler-
minated. or

“(B) 120 days after seeking corrective
action from the Speciai Counsti. stch em-
ployee, former employes, or appiicant has
not been notified by the Speciui Counse!
that the Special Counse: shall seek correc-
tive action on behalf of such employee.
former employee. or aprlican:.

“(4) If an employze. former employee. or
applicant seeks & corrective action from the
Board under section 1221. pursuznt to the
provisions of paragraph (3XB). the Special
Counsel may continus 10 seek corrective
action personsal o such empioyee. former
emplovee, or applicant oniy with the econ-
sent of such empilcyee, former employee, or
applicant.

“(5) In addition to any autharity granted
under paragraph (1), the Special Counse}
may. in the absence of an allegation. con-
duct an investigation for the purpose of de-
termining whether there are reasonable
grounds to believe that a prohibited person-
nel practice (or a pattern of prohibited per-
sonnel practices) has occurred, exists, or is
to be taken.

*“(bX1XAX{) The Special Counsel may re-
quest any member of the Merit Systems
Protection Board to order a stay of any per-
sonnel action for 45 days if the Special
Counsel determines that there are reasons-
ble grounds to believe that the personnel
action was taken, or is to be takern, as a
result of a prohibited personnel practice.

“(ii) Any member of the Board requested
by the Special Counsel to order a stay under
clause (i) shall order such stay unless the
member determines that, under the facts
and circumstances involved, such a stay
would not be appropriate.

*(iii) Unless denied under clause (ii). any
stay under this subparsgraph shall be
granted within 8 ealendar days (excluding
Saturdays. Sundays, and legal! holidavs)
after the date of the request for the stay by
the Special Counsel.

“(B) The Board may extend the period of
any stay granted under subparagraph (A)
for any period which the Board considers
appropriate.

*(C) The Board shall allow any sgency
which is the subject of a stayv to comment to
the Board on any extension of stay pro-
posed under subparagraph (B).

“(D) A stay may be terminated by the
Board at any time, except that & stay may
noi be terminsated by the Board—

“(1) on its own motion or on the motion of
an agency. unless notice and opportunity
for oral or written comments are first pro-
vided to the Special Counsel and the indi-
vidua! on whose behalf the stay was or-
dered: or

“(i) on motion of the Special Counsel.
unless notice and opportunity for oral or
written comments are first provided to the
individual on whose behsalf the stay was or-
dered.

“(2XA!} I, in connection with any investi-
gation, the Special Counsel determines that
there are reasonabje grounds to believe that
a prohibited personnel practice has oc-
curred, exists, or is to be taken which re
Guires corrective action. the Special Counse!
shall repori the deierrmination together
with any findings or recommendations to
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the Board. the agency involved and to the
Office of Personnel Management. and may
report such cetermination. findings and rec-
ommendations to the President. The Special
Counse! may include in the report recom-
mendations for corrective action to be
taken.

“(B) I, after a reasonable period of time,
the agency does not act to correct the pro-
hibited personnel practice, the 8pecial
Counse! may petition the Board for correc-
tive action.

*(C) If the Special Counsel {inds. in con-
sultation with the individual subject to the
prohibited personnel practice, that the
agency has acted to correct the prohibited
personnel practice. the Special Counsel
shall file such finding with the Board, to-
gether with any written comments which
the individual may provide.

*(3) Whenever the Spectal Counsel peti-
tions the Board for corrective action, the
Board shall provide an opportunity for—

“(A) oral or written comments by the Spe-
cial Counsel. the agency involved. and the
Office of Personnel Management, and

*(B) written comments by any individual
who alleges to be the subject of the prohib-
ited personnel practice.

*(4)A) The Board shall order such correc-
tive action as the Board considers appropri-
ate. if the Board determines that the Spe-
cial Counsel has demonstrated that s pro-
hibited personnel practice, other than one
described in section 2302(b)8), has oc-
curred. exists, or is to be taken.

“(BX{) Subject to the provisions of clause
(). in any case involving an alleged prohib-
ited personnel practice as described under
section 2302(b)8), the Board shall order
such corrective action as the Board consid-
ers appropriate if the Special Counsel has
demonstrated that a disclosure described
under section 2302(b)8) was a factor in the
personnel action which was taken or is to be
taken against the individual.

“(ii) Corrective action under clause (1)
may not be ordered if the agency demon-
strates by clear and convincing evidence
that it would have taken the same person-
nel action in the absence of such disclosure.

“(c¥1) Judicial review of any final order
or decision of the Board under this section
may be obtained—

“(A) by any emplovee, former emploryee,
or applicant for employment adversely af-
fected by such order or decision: or

*(B) by the Special Counsel.

*(2) A petition for review under this sub-
section shall be filed with such court. and
within such time, as provided for under sec-
tion 7703(b).

(d)1) If, in connection with any investi-
gation under this subchapter, the Special
Counse] determines that there is reasonable
cause to believe that a criminal violation
has occurred. the Special Counsel shall
report the determination to the Attorney
Genera! and to the head of the agency in-
volved. and shall submit a copy of the
report to the Director of the Office of Per-
sonne! Management and the Director of the
Office of Management and Budget.

*“(2) In any case in which the Special
Counse} determines that there are reasona-
ble grounds to believe that a prohibited per-
sor.nel practice has occurred, exists, or is to
be taken. the Special Counsel shall proceed
with any investigation or proceeding
unjess—

*(A) the alleged violation has been report-
ed to the Attorney General; and

“(B) the Attorney General is pursuing an
investigation, in which case the Special
Counse} has discretion as to whether to pro-
ceed. .

“(e) If, in connection with any investiga-
tion under this subchapter, the Special

Counsel determines that there iz reasonable
cause to believe thet any violation of any
la%. rule, or regulation has occurred other
than one referred to in subsection (b) or (d).
the Special Counse; shall report such viole.
tion to the head of the agency involved. The
Specia! Counsel shall require. within 30
days after the recetpt of the report by the
agency. & certification by the hesd of the
agency which states—

(1) that the head of the agency has per-
sonally reviewed the report. and

+(2) what action has been or is to be
taken. and when the action will be complet-

({7 During any investigation initiated
under this subchapter. no disciplinary
action shall be taken against any employee
for any allieged prohibited activity under in-
vestigation or for any related activity with-
out the approval of the Special Counsel
*=§ 1215. Disciplinary action

“(aX1) Except as provided in subsection
(b). if the Specia) Counsel determines that
disciplinary action should be taken against
any employee for having—

“(A) committed 8 prohibited personnel
practice,

. *(B) violated the provisions of any law,
rule, or regulation. or engaged ip any other
conduct within the jurisdiction of the Spe-
cial Counsel as described in section 1216, or

“(C) knowingly and wilifully refused or
failed to comply with an order of the Merit
Systems Protection Board.
the Specia! Counsel shall prepare a written
complaint against the employee containing
the Special Counsel's determination. togeth-
er with 8 statement of supporting facts. and
present the complaint and statement to the
employee and the Board. in accordance with
this subsection.

“(2) Any employee against whom a com-
plaint has been presented to the Merit Sys-

is entitled to—

“(A) 8 reasonable time to answer orally
and in writing. and to furnish affidavits and
other documentary evidence in support of
the answer; '

“(B: be represented by an attorney or
other representative:

“(C) & hearing before the Board or an ad-
ministrative law judge appointed under sec-
tion 3105 and designated by the Board:

(D) have a transcript kept of any hearing
under subparagraph (C): and

“(E) @ written decision and reasons there-
for at the earliest practicable date. inciud-
ing a copy of any final order imposing disci-
plinary action.

“(3) A final order of the Board may
impose disciplinary action consisting of re-
moval. reduction in grade. debarment from
Federa] employment for a period not to
exceed 5 years, suspension. reprimand. or an
egssessment of a civil penalty not te exceed
$1.000. i

*(4) There may be no administrative
appeal from an order of the Board. An em-
ploree subject to 8 final order imposing dis-
ciplinary action under this subsection may
obtain judicial review of the order by filing
8 petition therefor with such court. and
within such time, as provided for under sec-
tion 7703(b).

*(5) In the case of any State or local offi-
cer or employee under chapter 15, the
Board shall consider the case in accordance
with the provisions of such chapter.

“(b) In the case of an employee in a confi-
dential, policy-making, policy-determining.
or policy-advocating position appointed by
the President, by and with the advice and
consent of the Senate (other than an indi-
vidual in the Foreign Service of the United
States). the complaint and statement re-

ees:
(3) arbitrary or capricious withholding oY

/
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ferred to in subsection (8) 1), together with
any response of the employee, shall be pre-
sented to the President for appropriate
action in heu of being presented under sub-
section (a).

*(¢X1) In the case of members of the uni-
formed services and individuals employed by
any person under contract with an agency
to provide goods or services. the Special
Counse! may transmit recommendations for
disciplinary or other appropriate action tin-
cluding the evidence on which such recom-
mendations are based) to the head of the
agency concerned.

*(2) In any case in which the Special
Counse] transmits recommendsations to an
agency head under paragraph (1), the
agency head shall, within 60 days after re-
ceiving such recommendations. transmit a
report to the Special Counsel on each rec-
ommendation and the action taken. or pro-
posed Lo be taken, with respect to each such
recommendation.

“§1216. Other matters within the jurisdiction of
the Office of Special Counsel

*(a) In addition to the authority other.
wise provided in this chapter, the Special
Counse) shall, except as provided in subsec-
tion (b), conduct an investigation of any al-
legation concerning—

*(1) political activity prohibited under
subchapter III of chapter 73. relating Lo pc-
litical activities by Federal employees.

“(2) political activity prohibited under
chapter 15, relating to political activities by
certain State and local officers and employ-

information prohibited under section 552Z.
except that the Special Counsel shall make
no investigation of any withholding of for-
eign intelligence or counterintelligence in-
formatior: the disclosure of which is specifi-

cally prohibited by law or by Executiv
tems Protection Board under paragraph (l)l\ order;p d ¥ utive

- *(4) activities prohibited by any civil sen -
ice law. ruie. or regulation, including any ac-
tivity relating to political intrusion in per-
sonnel decisionmeaking: and

*(51 involvement by any emplovee in ar:
prohibited discrimination found by sar:
court or appropriate administrative autror-
ity to have occurred in the course of an:
personne! action.

(b} The Special Counsel shall make nc
investigation of any allegation of any prc:
hibited activity referred to in subsectiorn
(a)X5), if the Special Counse! determine:
that the allegation may be resolved more
appropriately under an administrative &5
peals procedure.

“(cX1) 1If an investigation by the Special
Counsel under subsection (8X1) substant:
ates an allegation relating to any activii
prohibited under section 7324. the Specia.
Counsel may petition the Merit Systems
Protection Board for any penalties providec
for under section 7325.

*¢2) If the Special Counsel receives an a!-
legation concerning any matter under pars-
graph (3). (4), or (5§) of subsection (a). the
Special Counsel may investigate and sech
corrective action under section 1214 in th«
same way as if 8 prohibited personnel prac
tice were involved. ;

“§ 1217. Transmittal of information to Congress

“Notwithstanding any other provision of
law or any rule. regulation, or policy direc:
tive, the Special Counsel or any employee of
the Special Counse] designated by the Spe«
cial Counsei. may transmit to the Congress
on the request of any committee or subcom-
mittee thereof, by report, testimony, or oth
erwise. information and views on functions
responsibilities. or other matters relating (¢
the Office, without review, clearance, or a;:
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proval by any other administrative author-
ity.
“8 1218. Annual report

“The Special Counsel shall submit an
annual report to the Congress on the activi-
ties of the Special Counsel, including the
number, types, and disposition af aliega-
tions of prohibited personne} practices filed
with it, Investigations conducted by it. and
actions tnitiated by it before the Merit Sys-
tems Protection Boarc. as well as 8 descrip-
tion of the recommendations and reports
made by it to other agencies pursuant to
this subchapter, and the actions taken by
the agencieés as a result of the reports or
recommendations. The report required by
this sectlon shall Include whatever recom-
mendations for legislation or other action
by Congress the Special Counse! may con-
sider appropriate.

“$ 1219. Public information

‘“(a) The Special Counsel shall maintain
and make available to the public—

“(1) a list of noncrimina! matters referred
to heads of sgencies under subsection (¢) of
section 1213, together with reports from
heads of azencles under subsection (cX1XB)
of such section relating to such matters:

“(2) a list of matters referred to heads of
agencies under section 1215(e¢X2);

“(3) a list of matters referred to heads of
agencies under subsection (f) of section
1214, together with certifications from
hegds of agencies under such subsection;
an

“(4) reports from heads of agencies under
on 1213(gX1).

“(b) The Special Counsel shall take steps
to ensure that any list or report made avail-
able to the public under this section does
not contain any information the disclosure
of which is prohibited by lax or by Execu-
tive order requiring that tnformation be;
kept secret in the interest of national ds
nse ar the conduct of foreign affairs.

“SUBCHAPTER III-INDIVIDUAL

RIGHT OF ACTION IN CERTAIN RE-

PRISAL CASES
“8 1221. Individual right of action in certain re-

prisa! cases

“(a) Subject to the provisions of subsec-
tion (b) of this section and subsection
1214¢a)(3), an employee, former employee,
or applicant for employment may, with re-
spect to any personnel action taken, or pro-
posed to be taken, against such employee,
former employee, or applicant for employ-
ment, &s & resuit of a prohibited personnel
practice described in section 2302(bX8), seek
corrective action from the Merit Systems
Protection Board.

“(b) This section may not be construed to
prohibit any employee, former employee, or
applicant for employment from seeking cor-
rective action from the Merit Systems Pro-
tection Board before seeking corrective
action from the Special Counsel, {f such em-
ployee. former employee, or applicant for
employment has the right to appeal directly
:9 the Board under any law, rule, or regula-

ion.

*(eX1) Any employee, former employee, dr
applicant for employment seeking corrective
action under subsection (a) may request
that the Board order a stay of the personnel
action involved.

“(2) Any stay requested under paragraph
(1) shall be granted within 10 calendar days
(excluding Saturdays. Sundays. and legal
holidays) after the date the request is made,
if the Board determines that such s stay
would be appropriate.

“{3XA) The Board shall allow any agency
which would be subject to a stay under this
subsection to comment to the Board on such
stay request.

CONGRESSIONAL RECORD — HOUSE

"“(B) Except as provided in subparagraph
(C), a stay granted under this subsection
shall remain {n effect for such period as the
Board determines to be appropriate.

“(C) The Board may modufy or dissolve 8
stay under thic subsection st any time. {f
the,Board determines that such 8 modifica.
tion or dissolution is sppropriate.

“(d)1) At the request of an emplovee.
former emplovee. or applican! for employ:
ment seeking corrective action under sub-
section (a), the Board may issue a8 subpoens
for the attendance and testimony of any
person or the production of documentery or
other evidence from any persor. {f the Board
finds that such subpoensa is necessary for
the development of relevant evidence.

‘(2) A subpoena under this subsection
may be issued. and shall be enforced, in the
same manner as applies in the case of sub-
poenas under section 1204.

“(eX1) Subject to the provisions of para-
graph (2), in any case involving an alieged
prohibited personnel! practice as described
under section 2302(bX8). the Board shall
order such corrective action as the Board
considers appropriate if the employee,
former employee, or applicant for employ-
ment has demonstrated that a disclosure de-
scribed under section 2302(bX8) was & factor
in the personnel action which was taken or
is to be taken against such employee,
former employee, or applicant.

*(2) Corrective action under paragraph (1)
may not be ordered if the ggency demon-
strates by clear and convincing evidence
that it would have taken the same person-
nel action in the absence of such disclosure.

‘“¢fX1) A final order or decision shall be
rendered by the Board as s00n &s practica-
ble after the commencement of any pro-
ceeding under this section.

*(2) A decision to terminate an investiga-
tion under subchapter II may not be consid-
ered in any action or other proceeding
under this section.

‘“(g) If an employee, former employee, or
applicant for employment is the prevailing
party, and the decision is based on a fincing
of a prohibited personnel practice, the
agency involved shall be liable to the em-
ployee, former employee, or applicant for
reasonable attorney's fees and any other
reasonable costs incurred.

“(h)(1) An employee, former employee. or
applicant for employment adversely affect-
ed or aggrieved by a final order or decision
of the Board under this section may obtain
Judicial review of the order or decision.

“(2) A petition for review under this sub-
section shall be filed with such court, and
within such time, as provided for under sec-
tion 7703(b).

“(i) Subsections (2) through (h) shall
&pply tn any proceeding brought under sec-
tion 7513¢d) if, or to the extent that, a pro-
hibited personnel practice as defined in sec-
tion 2302(bX8) is alleged. .

“(j) In determining the appealability of
any case involving an allegation made by an
individual under the provisions of this chap-
ter, neither the status of an individual
under anv retirement system established
under a Federal statuie nor any election
made by such individual under any such
Eystem may be taken into secount.

“8 1222, Availability of other remedies

“Except as provided {n section 1221(i),
nothing in this chapter or chapter 23 shall
be eonstrued to limit any right or remedy
available under a provision of statute which
s outside of both this chapter and chapter
23.".

(b) CONPORMING AMENDMENRT.—The analy-
sis for part I of title 5 of the United States
Code ts amended by striking the item relat-
thr;g to chapter 12 and inserting the follow-

{:of
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*12. Merit Systems Protection Bosrd. Office
of Special Counscl, and Ind)-
vidua! Right ¢f Action  120]".

S8EC. 4. REPRISALS.

(a) AMENDNEXRTS YO SrcTior 2302(bX8).—
Section 2302 (bX8) of title 5, Uniled States
Code. is amended—

(1) by Inserting . or threaten to take or
fail to take.” after “‘take or fail Lo take™;

(2) by striking out “as a reprisa’ for” and
fnserting in lieu thereof “because of;

(3) in subparagraph (A) by striking out "a
disclosure” and inserting in lieu thereo!
‘any disclosure’;

(4) In subparagraph (AXiD by inserting
“‘gross” befare ‘“mismanagement’’;

(5) in subparagraph (B) by striking out “a
disclosure” and inserting in lieu thereof
“any disclosure’; and

(6) In subparagraph (B){i) by inserting
*gross” before “mismanagement”.

(b) AMENDMENT TO SECTION 2302(bX9) —
Section 2302(bx8) of title 5. United States
Ceode. is amended to read as follows:

*(9) take or fail to take. or thresaten to
take or fail to take. any personnel action
against any emplovee or applicant for em-
ployment because of —

*“(A) the exercise of any appeal. com.
plaint, or grievance right granted by any
law. rule, or regulation:

*(B) testifying for or otherwise lawfully
assisting any individual in the exercise of
any right referred to tn subparagraph (A):

*(C) cooperating with or disclosing infor-
mation to the Inspector General of an
agency, or the Special Counsel, in accord-
ance with applicable provisions of law; or

*(D) for refusing to obey an order that
would require the individual to violate a
law;™.

SEC. & PREFERENCE IN TRANSFERS FOR WHISTLE
BLOWERS.

(a) I GENERAL —Subchapter IV of chap
ter 33 of title 5, United States Code. s
amended by adding at the end thereof the
following new section:

“§ 3352. Preference in transfers for employees
making certain disclosures

*(a) Subject to the provisions of subse<.
tions (d) and (e), in filling &8 position within
any Executive agency, the head of such
agency may give preference to any employ-
ee of such agency, or any other Executii¢
agency. to transfer to & position of the sam«
status and tenure as the position of suc!,
employee on the date of applying for a
transfer under subsection (b) if—

(1) such employee is otherwise qualifi«¢
for such position:

“(2) such employee is eligible for appoun:
ment to such positicn: and

*(3) the Merit Systems Protection Board
makes 8 determination under the provisions
of chapter 12 that & prohibited personn-.
action described under section 2302{bxé
was taken against such employee.

“(b) An employee who mee's the conc
tions described under subsecti n (8)¥1). (2
and (3) may voluntariiy apply .or a trans.:
to & position, as described in subsection (a
within the Execuiive agency emplovine
such employee or any other Execuii
agency.

“(c) If an employee applies for a trans!t-
under the provisions of subsection (b) &r.*
the selecting official rejects such applica
tion, the selecting official shall provide t!.~
employee with & wTitten notification of t:.-
reasons for the rejection within 30 da..
after receiving such application.

*“(d) An employee whose applicatior, fo-
transfer is rejected under the provisions ¢
subsection (¢) may request the head of su-r
agency to review the rejection. Such req..«»
for review shall be submitted to the heac
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the agency within 30 days after the employ-
ec receives notification under subsection (c).
Within 306 days after receiving 8 request for
review. the head of the agency shall com-
plete the review and provide a written state-
ment of findings to the employee and the
Merit Systems Protection Board.

*(e) The provisions of subsection (a) sball
apply with regard to any employee—

“(1) for no more thar. 1 transfer;

“(2) for a transfer from or within the
ggency such employee is employed at the
time of a determination by the Merit Sys-
tems Protection Board that a prohibited
personne} action as described under section
23(;2¢b)(8) was taken against such emplovec;
an

“(3) no later than 18 months after such &
determination is made by the Merit Systems
Protection Board.

*(f) Notwithstanding the provisions of
subsection (8), no preference may be given
to any employee applying for s transfer
under subsection (b), with respect to a pref-
erence eligible (as defined under section
2108¢3)) applying for Lthe same position.”.

(b) TECHNICAL AMENDMENT.—The table of
sections for chapter 33 of title 5. United
States Code. is amended by inserting after
the fltem relating to section 3351 the foliow-

ing:

*“3352. Preference in transfers for employees
making certain disclosures.”.

SEC. 6 INTERIM RELIEF.

Section 7701 of title 5, United States Code,
ts amended—

(1) by redesignating subsection (b) as
paragraph (1) of subsection (b): and

(2) by adding at the end thereof the fol-
lowing new paragraph:

“(2XA) If an employee or applicant for
employment is the prevalling party in an
appeal under this subsection. the empioyee
or applicant shall be granted the relief pro-
vided in the decision effective upon the
msaking of the decision. and remaining in
effect pending the outcome of any petition
for review under subsection (e), unless—

“(i) the deciding officia! determines that
the granting of such relief is not appropri-
ate; or

“(iiXI) the relie! granted in the decision
provides that such emplovee or applicant
shal!i return or be present at the place of
en.~loyment during the period pending the
ovicome of any petition for review under
subsection (e}, and

“(II' the employing agency. subject to the
provisions of subparagraph (B! determines
that the return or presence of such employ-
ee or applicant is unduly disruptive to the
work environment.

*“(B) If an agency makes 8 determination
under subperagraph (AXii)II) that pre-.
vents the return or presence of an employee
at the place of employment. such employee
shail receive pay, compensation, and ali
other benefits as terms and conditions of
employment during the period pending the
oucome of any petition for review under
subsection (e).

*(C) Nothing tn the provisions of this

- paragraph may be construed to require any

sward of back pay or attorney fees be paid
before the decision is final.". . N
SEC. 7. SAVINGS PROVISIONS. '

(a) ORDERS, RULES, ANT REGULATIONS.—Al]
orders. rules, and regulations issued by the
Merit Systems Protection Board or the Epe-
clal Counse! before the effective date of this
Act shal! continue in effect. according to
their terms, until modified. terminated. su-
perseded, or repealed.

(b) ADMINISTRATIVE PROCEEDINGS.—NO pro-
vision of this Act shall affect any adminis-
trative proceeding pending at the time such
provisions take effect. Orders shall be issued

in such proceedings. and appeals shall be
takern therefrom, as U this Act had not bren
enacted.

(c) Suirs anp OTREZR Procrepincs.—NoO
suit, action. or other proceeding lawfully
commenced by oOr against the members of
the Merit Systems Protectior; Board. the
Special Counsel, or officers or employees
thereof. in their official capacity or in rela-
tion to the discharge of their official duties,
as in effect immediately before the effective
date of this Act. shal! abate by reason of the
enactment of this Act. Determinations with
respect to anv such suit, action. or other
proceeding shall be made as if this Act had
not been enacted.

SEC. & AUTHORIZATION OF APPROPRIATIONS: RE.
STRICTION RELATING T APPROPRIA-
TIONS UNDER THE CIVIL SERVICE
REFORM ACT OF 1978 TRANSFER OF
FUNDS.

(a) AUTHORIZATION O APPROPRIATIONS.—
There are authorized to be sppropriated.
out of any moneys in the Treasury not oth-
erwise appropriated—

(1) for each of fiscal years 1989, 1990,
1991, 1992, and 1993, $20.000.000 to carry
out subchapter 1 of chapter 12 of title 5.
United States Code (as amended by this
Act); and

(2) for each of fiscal years 1989. 1990, and
1991, $5.000.000 to carry out subchapter II
of chapter 12 of title 5, United States Code
(as amended by this Act).

(b) RESTRICTION RELATING TO APPROPRIA-
TioNs UNDER THE CIvIL SERVICE REPORM ACT
or 1078.—No funds may be appropriated to
the Merit Systems Protecuon Board or the
Office of Special Counsel pursuant to sec-
tion 903 of the Civil Service Reform Act of
1978 (5 U.S.C. §509 note).

(c) TransFEr or FUKDs.—The personnel,
assets, liabilities, contratts, properiy,
records, and unexpended balances of appro-
priations, authorizations. aliocations. and
other funds employed. held. used. arising
from. available or to be made avaiiable to
the Special Counsel of the Merit Systems
Protection Board are, subject to section
1531 of title 31, United States Code. trans-
ferred to the Special Counsel referred to in
section 1211 of title 5. United States Code
(as added by section 3ta) of this Act, for ap-
propriate allocation.

SEC. 9. TECHNICAL AND CONFORMING AMEND.
MENTS.

(a)1) Section 2303¢(¢c) of title 5, United
States Code, is amended by striking ‘‘the
provisions of section 1206 and iInsertiing
“applicable provisions of sections 1214 and
12217,

(2) Sections 7502, 7512(E), 7621{bXC), and
7542 of title 5, United States Code. sre
amended by striking “1206" and inseriing
“1215".

(3) Section 1109¢a) of the Foreign Service
Act of 1980 (22 U.S.C. 4139(a)) is amended
by striking 1206 and inseriing ‘1214 or
12217, .

(b) Section 3393ig) of title °5, United
States Code, is amended by striking 1207
and inserting “1215".

SEC. 16. BOARD RESPONDENT.

Section 770318 2) of title 5, United Siates
Code. is amended wo read as foliows:

*(2) The Board shall be named respendent
in any proceeding brought pursuant to this
subsection. unless the empioyee or applicant
for employment seeks review of a final
order or decision on the merits on the un-
derlying personnel action or on & reguest
for sttorney fees, in which case the agency
responsible for taking the personne] action
shall be the respondent.”.

SEC. 11. EFFECTIVE DATE

This Act and the amendments made by
this Act shall take effect 90 days following
the date of enactment of this Act.
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The SPEAKER pro tempore. Is a
second damanded?

Mr. HORTON. Mr.
demand a second.

The SPEAKER pro tempore. With-
out objection, a second will be consid-
ered as ordered.

There was no objection.

The SPEAKER pro tempore. The
gentlewoman from Colorado (Mrs.
ScHRrROEDER) will be recognized for 20
minutes and the gentleman from New
York [Mr. HorTor] will be recognized
for 20 minutes.

The Chair recognizes the gentle.
woman from Colorado [Mrs. SCHROE-
DER].

(Mrs. SCHROEDER asked and was
given permission to revise and extend
her remarks. and include extraneous
matter.)

Mrs. SCHROEDER. Mr. Speaker, 1f
there were an Olympic event in legis-
lative compromise—a sport in which
perserverance. intelligence. charm,
and steadfastness played pivotal
roles—the Gold Medalist would be
FrRAKK HorTtos. Because of FRANK
HorTON's efforts, we are able to
present to the House a whistleblower
protection bill supported by both the
Reagan administration and the ACLU;
a bill endorse by Federal unions and
managers.

The Committee on Post Office and
Civil Service reported H.R. 25, strong
whistleblower legislation, 14 months
ago. The administration opposed that
bill. Representative HORTON told them
that was not good enough. He con-
vinced OMB Deputy Director Joe
Wright that good whistleblower pro-
tection legislation which the adm:nis-
tration could support could be devel-
oped. Frankly, 1 was a8 doubter. 1 was
not sure 8 good compromise could be
reached. Well, FRANK HORTON forced
us to negotiate. It was long. it was not
pleasant. but, it resulted in a8 good bili
which everyone can support.

Congress in 1978 created statutory
whistleblower protection for Fed-rai
employees in the Civil Service Relorm
Act. That scheme has failed for two
basic reasons: first, the Merit S»ysi s
Protection Board and the couris rave
construed the law very RArrowis +.r-

Speaker, 1

blowers. Second, the Special Cou;.~ ' —
the official established to proiec: em-
plovees—misunderstood its job The
Special Counsel said it was tririg to
protect the merit system. But, in~'- =3
of trying to protect victims of prot..o-
ited personnei practices, the S« .-
Counse]l started attacking th: .
people who came to the ofl.c

help.
In this bill. we deal with bot. pr 5
lems. We specifically reverse or m «:.0y

8 number of MSPB and judicia: a¢ .-
sions. Most importantly, the B ard
created an affirmative defenste {or
agencies which provided tha: 1! an
agency could show that there w.-¢
‘other grounds to take & perw.::..!}
action, the action would stand ev-: (f
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the action was taken largely for im-
proper, retaliatory motives. We re-
wTite the test to make it Quite easy for
& whistleblower to prove & prima facie
case of retaliation and to force the
agency to prove, by clear and convinc-
ing evidence. that the action would
have been taken in the absence of the
protected disclosure.

Courts held that, where an employee
went to the Special Counsel and the
Special Counsel decided not to help,
the employee was out of luck. We
eliminate that problem by giving em-
ployees an individual right of action to
take their cases to the Board. MSPB
decided it had no power to issue orders
to protect witnesses during Special
Counsel investigations, that it had no
power to order interim relief for em-
plovees winning at the administrative
judge level, and that an employee who
decided to take his or her retirement
when feced with an adverse action,
could not then appeal the adverse
action. All these decisions were bad
and we reverse them in this bill. The
courts said that MSPB could not
defend its own jurisdiction or proce-
dures in court on appeal. That deci-
sion was silly, so we reverse that deci-
sion as well.

As for the conduct of the Office of
Special Counsel. correction required
precise provisions limiting the author-
ity of the Special Counsel. We made
the office an independent agency to
avoid any possibility of undue influ-
ence. We limited the Special Counsel's
ability to intervene in cases, and re-
lease information, and we stripped
away the office's power to block em-
ployees’ access to the MSPB. And, we
wrote in a purposes section to clearly
communicate that the job of the Spe-
cial Counse! is to represent and pro-
tect employvees and never act to their
detriment. To hold the Special Coun-
sel accountable to do the job right, we
wrote a 3-year sunset into the bill. If
Special Counsel returns to the sort of
antiemplovee conduct it has so fre-
quently exhibited in the past, the
office will be terminated on September
30, 1991.

Because of the imminent end of the
session. we skipped conference and
worked out an agreed version with the
Senate. which is the bill we are pre-
senting today. To explain the compro-
mises contained in this version. we de-
veloped a joint explanatory statement
which follows:

JOINT EXPLANATORY STATEMENT
IRTRODUCTION

The Senate. on Augus: 8. 1988. passed 8.
508. the Whistleblower Proteation Act [See
S. Rpt. 100-413). One year earlier. on
August 5. 1987. the House Committee on
Post Office and Civil Service favorably re-
ported H.R. 25 (See H. Rpt. 100-274).

From the time that the House Committee

‘reported the legislation in August 1987 to

t.helpresem. there have been extensive nego-
tiations to develop & version of H.R. 25

. Which would be acceptable to the Adminis-

tration and address the serious problems
with the current federal employvee whistle-
blower protection scheme. The negotiations

culminated in 8 draft dated September 22,
1888. Due to the imminent end of the 100th
Congress. Rep. Pat Schroeder and Rep.
Frank Horton. the House sponsors of the
legislation. decided that it would expedite
consideration If differences between S. 508.
as passed, and the Beptember 22 draft of
H.R. 25 could be resolved prior to House
consideration.

The amendment brought to the House
today, October 3. is the result of those nego-
tiations with the Senate. If the House
passes the Senate bl!l with the amendment,
the same language will be presented to the
Senate. Senate passage will clear the legisla-
tion for the President.

This joint explanatory statement explains
new provisions of the version being consid-
ered. Some provisions in the amendment
were contained In both H.R. 25, as reported.
and S. 508. as passed. Those provisions are
not discussed in this document but are fully
discussed in the Senate report, the House
report. or both.

Code sections cited are in title 5. United
States Code. as amended by the House
amendment.

1. Purpose

Section 2(b) of the bill lays out the pur-
pose of the bill. Simply stated. the bill seeks
to eliminate two types of impediments
which have made it unduly difficult for
whistleblowers and other victims of prohib-
ited personne) practices t¢ win redress. One
category of impediments is a string of re.
strictive Merit Systems Protection Board
and federa! court decisions. Specific provi-
sions of the bill modify or overturn tnappro-
priate administrative or judicial determina-
tions and make {t more likely that whistle-
blowers and other victims of prohibited per-
sonne) practices will win their cases.

The second category of impediments are
due to the policies of the Office of Special
Counse]l and stem from the Speciai Coun-
sel’s view of its role. The clear inten: of the
Civil Service Reform Act of 1978 (P.L. 94-
454) was that the Special Counsei should
protect and defend the rights of empiovees
who were the victims of prohibited person-
nel practices. Nevertheless. the Office of
Special Counse] determined that its role was
tc protect the merit system. And. as the
General Accounting Office pointed out in
its 19885 report on the operations of the
Office of Special Counsel (GAO/GGD-85-
53). the law could be read to support the
Specia! Counsel's view.

The two divergent views of the role of the
Office of Special Counsel—protection of the
victims of prohibited personnel practices
and protection of the merit system—dc not
conflict in most cases. However, the Special
Counsel's view of the role of the Office—
protecting the merit system—can and has
led to instances in which the Special Coun-
sel has acted to the actual detriment of em-
ployees seeking help from that Office. Such
instances are a! odds with our view of the
very purpose of this Office. The purpose set
out in section 2. as well as a number of oper-
ative provisions contalned tn the bill, is in-
tended to foreclose the possibility that the
Special Counsel will act to the detrimen: of
an emplovee who comes to the Special
Counsel fer help.

There should be no doubt about legis!a-
tive intent in passing this bill. Individuals
should be able to go to the Special Counsel
to mzke a disclosure under section 1213 of
title 5, United States Code. to complain
about a prohibited personnel practice under
section 1214. or to allege a violation of an-
other law within the jurisdiction of the Spe-
ciai Counsel under section 1216, without any
fear that the information they provide or
the investigation thelr disclosure triggers is
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used against them. S8imply put. the Special
Counsel must never act 1o the detriment of
employvees who legitimately seek the help of
the Special Counsel. Unless emplovees have
confidence thsa! they will not be hurt by
going to the Special Counsel—that the Spe-
cial Counse) is a safe haven—the Office can
never be as effective as Congress intends in
protecting victims of prohibited personnel
practices

Language in the Senate-passed bill saving
that the Special Counse! mas rot act cor,.
trary to the interests of employees was de.
leted as unnecessary.

2. Antiharassment authority of Board

Section 1264(eX1XB» authorizes the Merit
8ystems Protection Board to grant protec-
tive orders to protect a witness or other in.
dividual from harassment eiither during a
proceeding before the Board or during 8
Special Counsel investication. Such an
order may be granted upon a request from
the Special Counsel or any other person.
whether or not a party to the case. or on
the Board's own motion except that an
ALENCY may not request 8 protective order
concerning an investigation by the Office of
Special Counse) during the course of such
investigation.

This provision is tntended to protect wii-
nesses in order to aid the fact-finding proc-
ess. Without the candid and hones! testimo-
ny of those involved in the underlying rele.
vant facts. unimpeded by threats or intimi-
dation. prohibited personnel practice cases
could easily be undermined by the defen-
dent agency. The suthority granted to the
Board under this provision is intended to
protect employees who are cooperating with
such {nvestigation from harassment by
other employees.

3. Specie! Counsel intcrvention in adverse
action and independent right of action
cases
Section 1212(d) estatlishe: the roies

under which the Special Counse} mzx

vene in proceedings before the Me: B

tems Protection Board. Where the proce: 3

ing is an appea! from an adverse a~ .-

under section 7701 of title 5. United S:z'« -

Code. or an individual righi of acuiur. c:-

ated by newly added seciion 1221 of ti:+ 3

United Siates Code. the genera! rule 15 17 a:

the Special Counsel may no! intervenr = ;.

out the conseni of the individua! brir, .-
the action.

Two exceptions are provided Onc¢ ex.:
tion. contained in section 1212dx2' B
provides that the Special Counse} ma-. -
tervene where the individual hz: be. -
charged by the agency with conduct c¢ ..
tuting a prohibited personnel practic: a- ?
the Special Counsel has reasonable gro.:.s
to believe that such a prohibited persor:.-.
practice has occurred. exists, or is (¢ to
taken. The Special Counse; could oris hz -
such reasonable grounds where throus: .-
independent investigation. the Spuc .
Counse] has uncovered probative evid-:. -
concerning the employvee's alleged proti.:, -
ed personnel practice. Under no other ¢ -
cumstances is intervention. without the ¢. -
sent of the incdividual bringing the aci. -
permizted.

1t should be notec that the Special C. .-
sel can intervene to argue that the con- .
alleged by the agency constitutes a proh.L
ed personnel practice other than the on- &
leged by the agency. It is not permiss.: -
however, for the Special Counsel to ir-- -
vene and assert a prohibited personnel 5:a
tice based on different conduct from 1: -
conduct which serves as the basic of .
8gency’s actlion.

The other exception, spelled out in se-:
1212¢a%2)BXij) concerns cases in whic:. -
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8pecial Counsel haz granted & walver to an
agency to proceed with disciplinary action
notwithstanding the pendency of a 8pecial
Counsel investigation.

In addition. this provision suthorizes the
8pecial Counsel to “otherwise participate”
in proceedings before the Board. This lan-
guage is intended to authorize the Special
Counsel %0 file amicus briefs on points of
law. It is not intended to permit the 8pecial
Counse] to examine witnesses, introduce evi-
dence, or otherwise participate in the devel-
opment of the facts of the case, without the
consent of the individual bringing the
action.

Under no circumstances may the Special
Counsel engage tn ex parte contacts with
the agency or supply information to agency
management which would serve as the basis
for agency action sgainst an employee. Once
agein, the Special Counsel] should not act to
the deteriment of employees who legiti-
mately seek the Office's help.

4. Special Counsel release of information
about itnvestipations

Section 1212(h) governs the Special Coun-
el's response to inquiries and provision of in-
formation concerning individuals who come
to the Special Counsel for help. Again. the
policy behind this provision is that employ-
ees should be able to go to the Special
Counsel without fear of information being
used against them Section 1212(hX1) pro-
vides that disclosures can only be made in
accordance with the provisions of the Priva-
cy Act. The language “as required by any
other applicable Pederal law” is intended to
apply only in cases in which a statute specif-
ically requires the Special Counsel to pro-
vide information otherwise protected by
this section. 1t does not authorize the Spe-
cial Counsel to disclose such information
simply because the Special Counsel believes
that such disclosure would facilitate the op-
eration of another statute.

Section 1212(hX2) states that, regardless
of what the Privacy Act or some future en-
actment may provide, the Special Counsel
can only release information concerning an
employee's work performance, ability, apti-
tude, general qualifications. character. loy-
alty, or suitability under ane of two circum-
stances. First, the information can be re-
leased with the advance written consent of
the individual to whom the information per-
tains. Second, the information can be re-
leased to & federal agency when that agency
is conducting a background check to clear
an employee for access to Top Secret infor-
mation, Sensitive Compartmented Informa-
tion (SCI). or Q restricted data relating to
atomic energy. The statutory language “in-
formation the unauthorized disclosure of
which could be expected to cause exception-
ally grave danger to the nsational security”
comes directly from Executive Order No.
12356 and constitutes the definition of Top
Secret information. The Special Counsel
may not provide any information for & suit-
ability check, a preemployment screening,
whether by a private or governmental em-
ployer, or a background investigation for a
clearance to Secret, Confidential or R.re«
strictec data.

It is assumed that agencies conducting se-
curity clearance background checks will not
establish procedures under which the Spe-
cial Counsel is queried for any and all infor-
mation {t possesses on any individual who is
being investigated for & high level clearance.
Rather, inquiries will only be made when
the investigators are following a lead other-
wise uncovered which takes them to the
Office of Special Counsel.

The restrictions on the disclosure of infor-
mation cover both the period during which

the investigation is occurring and the period

after the investigation iz complete.

§. Protection of tdentity of tndividuals
muking whistleblowing disclosures to Spe-
cigl Counsel
Section 1213¢hX2) provides that the Spe-

clai Counsel may disclose the identiiy of an
individual who discloses information to the
Special Counsel only (1) with the individ-
url's consent; (2) where necessary to carry
out the functions of the Special Counsel;
and (3) where ‘‘necessary because of an im-
minent danger to public health or safety or
imminent violation of any criminal law.’
Again, the overriding purpose of the bill is
to protect individuals who seek the assist-
ance of the Special Counsel; they should
not be subject to harm because they sought
help. These exceptions are to be defined
narrowly.

The exception concerning the carrying
out of the functions of the Special Counsel
mesns that a specific statutory of the Spe-
cial Counsel means that a specific disclosure
of the individual's name. Por exmple. & deci-
son by the Special Counsel to initiate an
action before the MSPB may necessitate the
disclosure of the identity of the individual
on whose behszlf the action is initiated. This
provision is not intended to permit the Spe-
cial Counsel to disclose an individual's iden-
tity. without that individual's consent,
merely because such disclosure could be
helpful in an investigation.

The tmminent danger exception recog-
nizes the countervailing public interest in
protecting health and safety. The exception
is quite narrow: it might be used. for exam-
ple, where the Special Counsel learns that
the individual making the disclosure plans
to take violent action against a supervisor.

6. Ezhaustion requirement prior to filing

individual right of action

Section 1214(a)3) provides that employ-
ees, former employees. and applicants for
employment must first seek the assistance
of the Office of Special Counse! before
bringing an individual right of action under
section 1221. If the Special Counsel notifies
the individusl that the investigation has
been terminated, the individual has 60 days
in which to file an independent right of
action. If the individual receives no notice of
termination of the investigation within 120
days of filing the complaint, he or she may
file an individual right of action at any time
after the 120 day period has elapsed.

7. Burden of proof

The bill makes it easier for an individual
(or the Special Counsel on the individual's
behalf) to prove that 8 whistleblower repris-
al has taken place. To establish a prima
facie case, an individual must prove that the
whistleblowing was a factor in the personnel
action. This supersedes the existing require-
ment that the whistleblowing was 8 sub-
stantial, motjvating or predomix)ant'fn.ct.or
tn the personnel action.

One of many possible ways to show that
the whistleblowing was a factor in the per-
sonnel action is to show that the official
taking the action knew (or had constructive
knovledge) of the disclosure and acted
within such & period of time that a reasona-
ble person could conclude that the disclo-
sure was a factor in the personnel action.

The bill establishes an affirmative defense
for an. agency. Once the prima facie case
has been established, corrective action
would not be ordered if the agency demon-
strates by clear and convincing evidence
that it would have taken the same person-
nel action in the absence of the disclosure.
Clear and convincing evidence is a higher
standard of proof than the preponderance
af the evidence standard now used.
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With respect to the agency's affirmative
defense, it is our intention to codify the test
set out by the Supreme Court in the case of
Mt Healthy City School District v. Doyle,
429 U.B. 274, 287 (1977). The only change
mede by this bill as to that defense is to in-
cresse the level of proof which an agency
must offer from “preponderance of the evi-
dence" to “clear and convincing evidence™

& Other responsibilities of Special Counsel

Section 1216 clarifies the existing anci}-
lary responsibilities of the Special Counsei.
The authority of the Special Counsel to in-
vestigate allegations under section
1216¢aX4) is meant to cover major abuses of
the civil service processes, such as political
intrusion in personnel decisionmaking. The
Special Counsel would be expected to inves-
tigate allegations of the type of wholesale
politcization of civil service appointment
procedures as occurred in the early 1970's
under this authority. In such cases, the Spe-
cial Counsel is authorized to seek corrective
action. but not disciplinary action.

8. Special Counsel pudlic information

The bill establishes & new section of law
(section 1218 of titie 5, United Siates Code)
which sets out the requirements on the
Office of Special Counsel to mainiain and
make available to the public certain infor-
mation. The public files of the Special
Counsel should include the comments of the
individual who discloses the information
under section 1213 which leads to the
agency report unless the individual does not
consent to the public availability of such
comments.

10. Standards for stays in individual right
af action cases

Section 1221(¢) establishes the standards
for stays and their dissolution in individual
right of action cases. The bill provides that
the Board shall determine whether the stay
is appropriate, shall set the durstion of the
stay, as appropriate, and shall dissolve or
modify the stay if appropriate. In making
these determinsations of appropriateness,
the Board shall primarily consider whether
there is a substantial likelihood that the in-
dividua! wili prevail on the merits and
whether the stay would result in extreme
hardship to the agency subject to the stay.

11. Time limil for MSPB decisions in
tndividual right of action cases

Section 1221(fX1) provides that the Board
shall issue a decision on an individual right
of action as soon as practicable after it is
filed. While prompt decisions are strongly
encouraged, and. it should be noted. the
Board has done a commendable job in meet-
ing time limits in adverse action cases. such
prompt decisions should not come at the ex-
pense of full discovery. No litigant, whether
in an individual! right of action or in an
appeal from an adverse action, should be de-
prived of the right to find the information
needed to prove his or her case because to
permit such discovery would result in the
case not being decided within the regulatory
time hmits.

12. Attorneys fees

Section 1221(g) provides for the payment
of reasonable attorneys fees in all types of
proceedings before the MSPB or the courts
where the employee, former employee, or
appiicant for employment preveails and the
decison is based on the finding of a prohibit-
ed personnel practice. This provision is not
limited to inadequate right of action cases.

MSPB and the courts have established
substantial case law on what constitutes res-
sonable attorneys fees. The additional
phrase “and any other reasonable costs in-
curred” is meant to include costs directly re-
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lated to the litigation. such as photocopy-
ing. long distance telephone calls. and pro-
duction of evidence. but is not meant to in.
clude other extraneous costs resuiting from
the prohibited personnel practice but not di-
rectly related to the litigation such as job
counseling and retraining.
33 Election of remedies

The House version of the legislation con-
tained s provision requiring an election of
remedies between an appeal from an ad-
verse action and an individual right of
action. This provision was deleted because
of concern that s jurisdictional loes in an
adverse action appesl could bar an individ-
ual pursuing an individusal right of action.
Nevertheless, it is not intended that the
MSPB hear the same case twice. If an indi-
vidual has pursued the matter before MSPB
on the merits under one right of action, the
Board is expected to dismiss a case brought
under another authority concerning the
same matter under the doctrine of stare de-
cisis

14. Retirement does not cut off adverse
action right
Section 1221()) provides that the decision
of an employee to retire when faced with a
proposed adverse action does not cut off
that employee’s right to appeal to MSPB to
challenge the adverse action. This section is
not limited to individual right of action
cases. If an individual who has retired or re-
ceived a Jump sum refund is subsequently
reinstated pursuant to a MSPB or court
decison with back pay, the Back Pay Act (5
U.S.C. 5596) provides that adjustments shall
be made to provide that the individual is
treated as if the unjustified personnel
action had never occurred. Under this
theory, the individual receives back pay. If
- that happens, the money received from the
retirement fund should be treated asc if it
were erroneously paid and the Office of Per-
sonnel Management should recover the er-
roneous payment. The waiver provisions
ur.der sections 8346(b) and 8470¢(b) of title 5
should not be applicable.
15. Availability of other remedies
The bill coptains 8 new section 1222 of
title 5, United States Code. which provides
thel the network of rights and remedies cre-
ated under chapter 12 and chapier 23 of
title § is not meant to limit any right or
remedy which might be avilable under any
other statute. Other statutes which might
rovide relief for whistleblowers inciude the
Privacy Aci. a large number of environmen-
ta! and labor statutes which provide specific
proteclions to emplovees who cooperate
wiil: federz! agercies. and civil rights stat-
utles uncer title 42, United States Code. Sec-
tisn 1220 is not intended to create a cauct of
eCLion where ncne otherwise exisis or te re-
verse any court decisicn. Rather. geclicn
222 ==yt iU is not the intent of Cenagross
tnzt the procedares under cnaciess 3¢ an-d
23 of titl: &, Ur, Slates Cods. are meant
1o PIovics exe; ¢ remec:es
i€ Chamnacs tn vhislieblewing prakihites
prrsonne! proelice
Th=2 bill makes ceriain channcs in the d: 5.

LiLicn of repriszl for whisileciow ]
U.SC. 230208, Amorg th: chingts or

the neivsion of threats az a prohititzd per-
sonnel praciice. both with reiation Lo wois-
tledlowing and in reiztion to prohioited pe;-
sonnel  practices d=fined in  seciion
2362¢b)91. Mere harassment end threz:s,
without any formally proposed personnel
aclion. can constitute a prohibited person-
ne! practice under this language.

It is obvious, but worth noting. that no
Executive order, regulation, or contract can
extinguish the rights provided under section
2302 of title 5. Employees have been re-

quired to sign security agreements ag & CON-
dition for gaining sccess to classified tnfor-
mation which seem to suggest that the sign-
ers of such agreements could be punished
for disclosures prolected by § US.C.
2302(bX8). Insofar as these agreements
seem to limit the ability of whistieblowers
to exercise rights provided under chapters
12 and 23 of title §, the security agreements
are not valid.

Nevertheless, nothing in this bill permits
the disclosure of classified information to
any uncleared individual. Sections 2302 and
1213 set out clear channels for disclosure of
wrongdoing in elassified form. Such infor-
mation can be properly and legally disclosed
to the Special Counsel. to the Inspector
Genersal of an agency, or to & member of
Congress.

17. Changes in appcal right prohidbited

personnel practice

The bill establishes & new prohibited per-
sonnel practice which protects employees In
their right to refuse to obey an order that
would require the individual to violate a
law. This is a narrower form of s provision
that was in H.R. 25, as reported. The estab-
lishment of this protection is meant to
achieve a balance between the right of
American citizens to s law-abiding govern-
ment and the desire of management to pre-
vent insubordination.

Executivi OYFICE OF THE PRESI-
DENT, Orrick or MARAGCEMENT AND
BUDGET.

Washington, DC, October 3, 1988.
Hon. PATRICIA SCHROEDER,
House of Representatives,
Waskington, DC.

DEAR CORGRESSWOMAK SCHROEDER® I would
like to commend you for the hard work you
have put in over the last eight months on S.
508. the “Whistieblowr Protection Act of
1988." While the bill does not provide ever-
ythin we wanted it will enhance the protec-
tion of whistleblowers—a goal which the Ad-
ministration shares with you.

For the first time & whisleblower will have
an indenedent right to take his case to the
Merit System Protection Board (MSPR) and
to request that MSPB issue a stay order on
his behalf. The bill wouid also establish
threats to take or not take an action as a
prohibited personnel practice and would
grant whistleblowers prefereniial treatment
in certain transfer actions. Purther. the
Office of Special Counsel would be estab-
lished as an agency separate from the
MSPB with enhanced authorities.

Pat. thank you for working with Congress-
man Horion and the Administration on this
importiant legislation:,

Best Regards,
Jos=Pg R. WeicT, Jr.,
Drpuly Direrlor,

Nr. EORTON. Mr. Spceaker, I vield
mysell such time as 1 may ednzume.

CIr. HGRTON asked and was given

ermission to reviss and extend his re-
narxs. end include extransous
matier.)

i HORTON. Mr. Speaker, I rise in
sirong support of this legisiation. 1t is
an excelient bill that I believe wiil
vasily improve our Governent's abili-
ty to protect those Fedcral employees
who disclose waste and wrongdoing in
thie Federal bureaucracy. It will help
protect these employees from adverse
actions thzat they sometimes endure as
a result of their disciosures.

The bill accomplishes this in a
number of ways, but principally, it im-
proves the operational and authority

struciure of the Office of Special
Counsel, which is the Federal entity
responsible for whistleblower protec.
tion. One of the principal functions of
this office, upon its establishment by
the 1978 Civi) Service Reform Act, was
to protect whistleblowers and investi-
gate their allegations.

Bearings conducted by our Civil
Service Subcommittee. both In this
and in the previous 99th Congress,
identified operational deficiencies in
the Office of Special Counsel. They
also highlighted problems about the
mission of the special counsel. This
bill, 8. 508, addresses both of these
areas. It makes very clear that both
whistleblower protection and the in-
vestigation of whistleblower allega-
tions are principal responsibilities of
the Office. It also gives broader au-
thority to the special counsel to exer-
cise {ts responsibilities.

The bill restricts and specifies the
conditions under which disclosures to
the special counsel can be released. It
makes it easier for whistleblowers to
prove a connection between their dis-
closures of wrongdoing and resultant
adverse actions taken against them.
The bill requires the regular reporting
to whistleblowers of the status of their
case. Further, and of great importance
is a provision of the bill granting the
special counsel the authority to stay
actions taken against employees.

Legitimate whistleblowers deserve
the fullest protection we can provide.
This bill makes great strides forward
in providing that protection. And. 1
might add, it does this without dimin-
ishing the ability of agencies and de-
partments to fulfill their respective
missions.

It has taken literally two Congress’

to reach this point, a point where we "

now hsave legislation acceptable to the
House. the Senate and the administra-
tion. This was no easy task; it took
many many ‘hours of hard and some-
times strained negotiation. Two ind;-
viduals deserve credit for this accom-
plishment. They are the chair of mv
Civil Service Subcommitiee Part
ScHroEnER and the Depuiy Director—
focn to be Director—of the Offic: ¢f
M:znagement and Budeet. Joe Wrigh.t.
Both of thece individuals andé the:r
stalls worked ccuntle:x: hour ane
overcame ccurtless irusirauiins 1o
reach this peint.

I have the highest recor3 frr Jur
WrRiIGHT, who made a cocruor
me and Chair SCHEROTDS: in e 1705
that. he wouié work with vz to fi..-..
a gcod bill. Be did just t=z:i W) i
his lezdership, we would not be h-ore
today with the consercus we enjo-.

And finally, to the cheirpsrs.orn of
the Civil Service Subcommittes. Pas
ScrROEDZR. You and I have worked on
this bill now for 4 years. Clearly. w-
are here today because of your leade:-
ship, your commitment to whisle.
blowers, and your ability to negotiate
and strike a fair compromise. My h::
goes off to you and your staff. It ic tc
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your credit that we will pass legisla-
tion today that does not just pass the
House and die, but that will, I am sure,
pass the House, the Senate, and final-
1y. be signed into law by the President.

Congratulations it has been and is a

pleasure to work with you.
Orrice Or MANAGEMENT AND BUDGET,
Washington, DC, October 3, 1988.
Hon. FRAXK HORTON,
U.S. House of Representatives, Washington,
DC.

Dear ConGRESSMAN HoOrTON: I would like
to congratulate you on the fine work you
have done over the last eight months to de-
velop the “Whistleblower Protection Act of
1988." While this bill does not include ev-
erything we wanted. it will significantly im-
prove protection for whistleblowers—a goal
which the Administration shares with you.

For the first time a whistieblower will
have an independent right to take his case
to the Merit Systems Protection Board
(MSPB) and to request that MSPB issue &
stay order on his behalf. The bill would also
establish thrests to take or not take an
action as a prohibited personnel practice
and would grant whistleblowers preferential
treatment in certain transfer actions. Fur-
ther, the Office of Special Counsel would be
established as an agency separate from the
MSPB with enhanced authorities.

These new authorities are significant and
1 would lke to thank you personally for the
repeated efforts you have made to work
:'iosh the Administration on developing S.

Best regards,
JoserH R. WRIGHT, Jr.,
Deputy Director.

0 1545

Mr. Speaker, 1 have no further re-
quests for time, and I yield back the
balance of my time.

Mrs. SCHROEDER. Mr. Speaker, 1
want to thank the gentleman from
New York {Mr. HorTON] again, and I
thank the staff as well for their pa-
tience. I appreciate the time, the
effort, and the conviction of all these
people. This has been an absolutely
amazing effort.

Mr. GILMAN. M:. Speaker, | rise in support
of the Whistieblower Protection Act and |
commend the gentielady from Colorado Mrs.
SCHROEDER for crafting this bill. The bill pro-
vides stronger protection to Federal employ-
ees who disclose waste, mismanagement,
danger to public safety, and violations of law.
ft changes the primary role and focus of the
Office of Special Counsel [OSC] to protection
of employees who claim to be the victims of
reprsals for whistieblowing.

Nmnety days after enactment, the bill
strengthens rights of civil service employees

Expanding the OSC role to act as an advo-
cate for individual whistieblowers—similar 4
the role of attorney-client—rather than an in-
dependent enforcer of the Federal personnel
merit system;

Establishing the OSC as an independent
agency with authorizations of $5 miilion in
each of fiscal years 1989-91;

Not disclosing the identity of an informant
without the informant's permission;

Creating an individual right of action aliow-
ing employees to seek stays and corrective
actions directly from MSPB instead of going
through the OSC;

Providing judicial review for individuals ad-
versely affected by 8 decision or order of the
MSPB; and

Permitting indrviduals who are the prevailing
party in an adverse acbon appeal to receive
interim refief based on an administrative
judge's decision rather than waitng for the
outcome of any petition for reveiw of the dec:-
sion.

The time has come 1o ensure that whistle-
blowers are completely protected by Federal
law. This bill goes a long way toward that end.
Accordingly, | urge my collsagues to support
S. 508.

Mrs. SCHROEDER. Mr. Speaker, I
have po further requests for time, and
1 yield back the balance of time.

The SPEAKER pro tempore (Mr.
MoKRTGOMERY). The question is on the
motion offered by the gentlewoman
from Colorado [Mrs. SCHROEDER] that
the House suspend the rules and pass
the Senate bill, 8. 508, as amended.

The question was taken.

Mr. WALKER. Mr. Speaker, on that

.I demand the yeas and nays.

The yeas and nays were ordered.

The SPEAKER pro tempore. Pursu-
ant to clause 5 of rule I and the
Chair’s prior announcement, further
proceedings on this motion will be
postponed.

GENERAL LEAVE

Mrs. SCHROEDER. Mr. Spesaker, I
ask unanimous consent that all Mem-
bers may have 5 legislative days in
which to revise and extend their re-
marks on the legislation just consid-
ered.

The SPEAKER pro tempore. Is
there objection to the request of the
gentlewoman from Colorado?

There was no objection.

AGRICULTURAL QUARANTINE
ENFORCEMENT ACT

Mr. McCLOSKEY. Mr. Speaker, I
move to suspend the rules and pass
the bill (H.R. 5199) to make nonmail-
able any plant, fruit, vegetable, or
other matter, the movement of which
in interstate commerce has been pro-
hibited or restricted by the Secretary
of Agriculture in order to prevent the
dissemination of dangerous plant dis-
eases or pests, and for other purposes,
as amended. -

The Clerk read as follows:

H.R. 5199

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled,

SECTION 1. NONMAILABLE PLANTS.

(a) AMENDMENTS TO TITLE 39.—

(1) In ceNERAL—Chsapter 30 of title 39.
United States Code. is amended by adding
at the end the following:

“§ 30)4. Nonmailable plants

“(a)¥1) Whenever the Secretary of Agri-
culture esteblishes a quarantine under sec-
tion 8 of the Plant Querantine Act, prohib-
fting the transportation by common carrier
of anv plant from any State or.other geo-
graphic area. the Secretary shall give notice
of the establishment of such quarantine to
the Postal Service in writing.
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*{2) Upon receiving any such notice under
paragraph (1). the Postal Service shall
ensure that coples of such notice are promi-
nently displayed st post offices located
within each State or area covered by the
quarantine, and shall take any other meas-
ures which the Postal Service considers nec-
essary in order to inform the public both of
the establishment of such quarantine and of
relevant provisions of this section and sec-
tions 17168 and 1716C of title 18 in connec-
tion therewith.

“(b) Any plant, the transportation of
which by common carrier from any State or
other ares is prohibited or restricted under
any quarantine referred to in subsection (a).
is nonmailable matter. and may not be ac-
cepted by the Postal Service or conveyed in
the malils, if the matter involved is tendered
for transmission through the malils from
such State or area or if such matter first
enters the mails within such State or area.

*(¢) The Postal Service shall. after consul-
tation with the Secretary of Agriculture,
prescribe rules and regulations permitting
the mailing of a plant. and otherwise
making subsection (b) of this section inap-
plicable with respect to such plant. if the
method or manner of mailing such plant
would be consistent with the procedures set
forth in the rules and regulations prescribed
under the fourth sentence of section 8 of
the Plant Quarantine Act (relating to the
inspection, disinfection. and certification of.
and other conditions for, the delivery and
shipment of plants otherwise subject to
quarantine).

*(d) For the purposes of this section—

*(1) ‘Plant Quarantine Act’ means the Act
entitled ‘An Act to regulate the importation
of nursery stock and other plants and plant
products; to enable the Secretary of Agricul-
ture to establish and maintain quarantine
districts for plant diseases and insect pests:
to permit and regulate the movement of
fruits, plants, and vegetables therefrom. and
for other purposes’, enacted August 20, 1912
(37 Stat. 315 et seq.); and

“(2) ‘plant’ means any class of plants.
fruits, vegetables, roots, bulbs. seeds. or
other plant products, any class of nursery
stock (as defined by section 6 of the Plant
Quarantine Act), and any other article or
matter which is capable of carrying an)
dangerous plant disease or pest.”.

(2) CLERICAL AMENDMENT—The table of
sections at the beginning of chapter 3¢ of
title 39, United States Code, is amended by
adding after the item relating to section
3013 the following:

“3014. Nonmailable plants.”.

(b) AMENDMERTS TO TTTLE 18.—

(1) In GENERAL —Title 18, United States
Code. is amendec by inserting after sectior.
1716A the following:

“§ 1716B. Nonmailable plants

“Whoever knowingly deposits for mail:nr
or delivery, or knewingly causes to be dei:
ered by mail, according to the direction
thereon, or at any place a8t which it is direc:
ed to be delivered by the person te whorr it
is addressed. anything declared nonmaiiab.-
by section 3014(b) of title 39, uniess in as
cordance with the ruies and regulations pr-
scribed by the Postal Service under seciin:
3014(c) of such title, shall be fined urc- -
this title, or imprisoned not more tharn or-
year, or both.”.

(2) CLERICAL AMENDKENT.—The table of
sections at the beginning of chapter 83 o!
title 18, United States Code. is amended by
inserting after the item relating to secti.:.
1716A the following:

*1716B. Nonmailable plants.”.
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